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Introduction

No doubt crime is to be curtailed; equally offenders shall have to be punished. There will be no second opinion from any quarters.

Are the laws enacted quite long time is sufficient enough to be a “SWORD” against offenders so as to curtail the offences which are the most important duty of the State towards citizens. Now, we are, in utmost modern world, science is developing day by day with unique changes in all fields.

Are the investigating officers well trained?

Whether modern equipments, facilities have been provided to prosecuting agency So as to enable them to investigate crime properly?

The topic can be approached under the following headings:-

Importance of FIR.

Importance of Seizure Magazar.

Importance of Accident Register.

Test Identification Parade.

Importance of Giving Evidence in Court.

Custody.

Conclusion.

Importance of F I R

1)  FIR is a document which set the law in motion. It is admitted fact that FIR is the foundation of criminal prosecution. When ever foundation is weak the entire construction on such a foundation will be at fault. Accordingly, if FIR is found to be fabricated or if there is any doubt over that, then whole prosecution on such an FIR will be collapsed. Hence in order to ensure that the prosecution to get appreciation, definitely FIR must be free from all doubts. FIR is very very fundamental and so extreme care has  to be taken on FIR. 

2)  It is seen from several reported judgments by the Hon’ble Apex court and various High Courts that many criminal cases have been ended in acquittal on the ground of “DEFECTIVE INVESTIGATION”. In many of the judgments gravity of offences have been taken into consideration but painfully acquittal was recorded. Many of the cases are acquitted either for want of sufficient materials or for the reason that “FIR” is unbelievable, the genesis of occurrence is suppressed and for serious lapses on the investigation. Added to that “FIR” and material records have been despatched to the court concerned with undue and unexplained delay which warrants rejection of the prosecution.

3)  Inspiteof repeated pronouncements by the Hon’ble APEX court and various High courts, these lapses are occurring repeatedly. why it is so? what has to be done to rectify the same?

4)  More particularly, in  sensational cases these defects have been noted down by the Hon’ble APEX court and various High courts. FIR is an extremely vital and valuable piece of evidence.

5) Delay in preferring and sending FIR would affect the credibility of the exercise. It will make serious dent on the prosecution case. Accused can take a plea  that it is an  afterthought, concocted by due deliberation and consultation. Considerable force is also there. So, in order to have the prosecution successful, firstly “ TIME IS THE MOST VITAL FACTOR”.There should not be any delay not only in sending FIR, but also other connected materials to court concerned.

6) FIR is not an encyclopedia. All the minute details need not be incorporated in FIR itself. The prosecution case can very well be strengthened by recording statements and further statements. If material omission is found in FIR then that alone will be a ground to reject the entire prosecution case. Obviously, to set the criminal law in motion, a statement furnishing the events making out a case alone is necessary, thereupon minute details about occurrence need not be incorporated.

7) So, it is crystal clear that even a few line complaint is sufficient to draw FIR and to take up investigation. During investigation statements and further statements with all details can be recorded if necessary to strengthen the prosecution case.  So, slight care in drawing FIR will throw away all possible suspicions over FIR. 

8)  Even in such of those FIR with few lines there exits so many corrections and in addition to that apparently by using white paint, over writings in FIR. In some cases the very same corrections found in complaint also appear in the FIR. No doubt correction is unavoidable if uneducated person is the author of complaint. But the very same correction if found in FIR, it will demonstrate that FIR, is nothing but “anti timed” made after due deliberations. Hence undoubtedly not only FIR but entire prosecution constructed on the basis of such FIR will be rejected since the basic principles of criminal law are that the prosecution has to prove its case beyond all reasonable doubt.

How to avoid these…..?

Now, definitely and certainly present need of the society is “STRICTER LAW ENFORCING SYSTEM”

In this background let us see some judgments which will give us an idea to ensure an effective and sure success of prosecution.

[JOHNY & OTHERS VS STATE 1990 LW (Crl) P.175]

Crl.P.C. S.154 –FIR –Delayed FIR will give rise to suspicion and will put the court on guard to look for possible and acceptable explanation for the said delay – no possible explanation for the said delay –Possibility of false implication may loom large.

FIR reaching 25 hours delay –distance from scene of crime to Police station 1 ½ k.m. –unsafe to rely on such FIR.

Duty of Investigating agency to the court as well to the society at large, to bring to book the real culprits. Guidelines to be followed by investigating agency and subordinate magistrates.

2002 SAR(Crl)(Supp) 198 (G.Laxmanan & othersVs State of A.P

Criminal trial-FIR-Appreciation of evidence-FIR lodged immediately after occurrence-No scope for false implication or fabricating a false case having regard to promptitude with which FIR was lodged-prosecution case based on such FIR found trust worthy. 

2007 MLJ (Crl) 796 [MURALISAMY @ MURALIDHARAN & OTHERS Vs

STATE BY, SOORAMANGALAM POLICE STATION , SALEM ]

 Sec 154- Murder case – genuineness of FIR – At the end of Ex.p-1 –FIR using magnifying glass found that PW16 actually recorded statement in the hospital at 5.30 p.m. but it stands corrected as 4.15 am using white paint –the correction is so obvious on face of it that no eye could miss it, for which PW16 did not come out with any explanation.

In coloumn No.3(a) of Exp.36 printed FIR  using magnifying glass found time of occurrence originally written as 2.30 hrs was overwritten as 1.30 hours - entire prosecution case collapsed since the foundation of the case had fallen to ground –Conviction set aside –Appeal allowed.

2007 MLJ (Crl) 153 

[SENTHIL KUMAR & ANOTHER VS. STATE BY, S.I OF POLICE, AYYAMPETTAI, THANJAVUR DISTRICT.]

Revision Petitioners/accused pointed out number of corrections in FIR –Delay in dispatching FIR to jurisdictional magistrate –prosecution case fails as doubtful –conviction  set-aside –revision allowed.

2008 MLJ (Crl) 257 MAD. DB.

[AYYADURAI & OTHERS VS. STATE BY: DSP, CBCID, TIRUNELVELI, PULIYAMPATTI POLICE STATION TUTICORIN DISTRICT. ]

Code of Criminal Procedure –sec 154 –TRIPLE MURDER –Genuineness of the FIR is doubtful – Investigating officer has not entered the substance of the information in the FIR Book –Explanation offered is not acceptable –It creates doubt in respect of Origin of FIR –delay in sending the injured persons to hospital –No explanation.

Inordinate delay of 29 ½ hours in forwarding FIR to the court –I.O has not come with any explanation what so ever –Conviction set aside –Appeals allowed.

2003(2)CRIMES268SC [RAJEEVAN AND ANOTHER VS. STATE OF KERALA]
IPC –S.302 –FIR –Delay –Exp30 is the counterfoil of FIR  -Between Cr.No.5 to 7 certain blank sheets were found, that this circumstance was not satisfactorily explained by the concerned police officer –the trial court is of the view that this was done to fill up details regarding the instant case subsequently that Ex.P-1 FIR Statement given by PW1 also seems to have been subsequently written on a blank signed paper – this inference was drawn due to CRAMPED handwriting in the paper towards the end portion, just above the signature though there was adequate space in the next page –Acquitted.

2005 II LW(Crl)787 Madras HC

FIR placed before the trial court is shrouded with suspicion-conviction set aside.

Importance of Seizure of Magazar

In some cases seizure Magazar will be the foundation like FIR. Due to discrepancy found in magazars many cases have been ended in acquittal. Hence equal importance has to be given to seizure magazar. Few case laws are given below.

2008 (2) TLNJ424(CRL) S.Parthiban Vs State

Preventive detention - Tn Act 14/1982 –Vital contradictions in FIR and observation magazar - not considered by detention authority-detention quashed-

2001(1) MWN (CrL.) 41 MADRAS HC. 

[EMILI VS. STATE BY : INSPECTOR OF POLICE, G-1, VEPERY POLICE STATION, CHENNAI.]

NDPS ACT –Conviction –Sustainability –Female Constable who effected personal search not cited or examined as a witness –weight of contraband received by the chemical examiner do not tally with the weights mentioned in the magazar prepared by PW 3 –prosecution failed to establish that what was seized from the accused was sent to the chemical examiner –Conviction set aside.

2001 (3) CRIMES 483 SC [CHANDU VS. STATE OF MAHARASHTRA]

S. 302 IPC –Evidence Act s.27 –Recovery of weapon of offence –Appeal against conviction allowed –View of the trial court was a reasonable view and does not suffer from any perversity.

Para.3 There is discrepancy in the description of the blade of the spear as mentioned in the seizure panchanama at Ex.25 to that of the evidence of Dr.Sathish Kumar Gupta, PW14. There is nothing on record to explain the discrepancy in the length and breadth of the blade of the spear which was seized by PW 1 Sukla, PW 12 and which was examined by Dr. Sathish Kumar Gupta PW14.

2002(1) CRIMES 170. [SATORANJAN VS. STATE OF CHATTISGARH ]

Crl.P.C –Sec 439 –Bail –Applicant was found sitting with suit case on the plat form of a temple and suit case contained 5kgs 700 gms of Ganja –In complaint colour of suit case was shown as brown and in Panchanama it was shown as Light gray –fit case to admit applicant to bail.

2003 (1) MWN (CRL) DB  Madras HC [A.Thilakraj Vs The Secretary to Govt. Prohibition & Excise dept.Chennai]

Preventive detention - Tn Act 14/1982 - FIR registered at 18.30 hrs on 8.9.2001- Seizure magazar prepered much prior to registration of FIR - But magazar contains crime Number - crime Number could not have been found in magazar when it was prepared much before the FIR-Detention quashed.

1998(2) LW(CRL) DB  Madras HC [V.Kaluvan Vs The District Collector&District Magistrate,Dindugal and another.] 

Preventive detention - Tn Act 14/1982 - FIR registered after destruction magazar - but destruction magazar contains crime Number-crime Number could not have been found in magazar when it was prepared much before the FIR-Detention quashed.

2003 SCC (Crl) 1749(Babudas Vs State of M.P.)

I.P.C.- Sec 302-circumstantial evidence- Recovery-prosecution case is that on 28.5.1998 a wrist watch was recovered and sealed in a packet-But when sealed packet is opened in court it was found that wrist watch was wrapped in a news paper dated 3.6.1998-a news paper published after 6 days after seizure- inability of I.O to explain the change in packaging makes the recovery doubtful-Conviction set aside. 

2007 MLJ (CRL) 1634 (DB)MADRAS HC Mahalakshmi Vs State of Tamilanadu &others

Preventive detention- Tamilnadu Act 14/1982-The ground case was on 28.12.2006 on which detenue was alleged in crime-Statement of witnesses,observation magazar,Seizure magazar –in those statements date of occurrence is shown as 28.10.2006-typographical error is likely to cause confusion in the minds of the detenue.detention quashed. 

Importance of Accident Register

This is a very vital document for the following reasons

Earliest in point of time.

Uncoloured version about the incident. 

Recorded by an independant witness namely the Medical officer. In many of the cases after receipt of ACCIDENT REGISTER statement will be recorded from injured person and same will be registered as FIR some time if injured died it will be considered as "DYING DECLARATION". 

1999(2) MWN (Crl) (Parthasarathy & others Vs State

IPC-Sec 307- criminal revision against conviction-In Exp-5 Accident report Pw-1 injured himself stated that he was assaulted by known person-at that time his condition was certified as normal –But 5 members of family were charge sheeted-No explanation-benefit of doubt extended accused acquitted-

1997 Cr.L.J 3773  [Sreenivasan & others Vs Inspector of police,Chittmur Police station ]

Penal code S 300-Murder-evidence of eye-witness-reliability- in Ex-P2 Accident register-alleged to have assaulted by 3 known persons with at about 7.00 pm with knife and thadi.Since important weapon "thadi" is said to have used by third appellant was not mentioned in Ex-P2  we could infer that even at 1.15 a at which point of time PW-1 was at chengapattu Hospital he did not  give correct and true details to the doctor.In complaint it is stated that assaulted by Uruttukattai-Conviction set-aside.

Identification parade

Identification of accused

Identification of deceased

Identification of articles  

If prosecution rests upon circumstantial evidence the above three points will have major role. Heavy duty will be caused on the prosecution on identification.

1973 (2) SCC  406, [ Santhokh Singh Vs. Izhar Hussain.] 

It has been held in the said decision that it is desirable that the Test Identification Parade should be conducted as soon as  possible after the arrest of the accused and it becomes necessary to eliminate the possibility of the accused being shown to the witnesses prior to the Test Identification Parade. 

When ever accused and witnesses are strangers, to prove the identity of accused identification parade has to be conducted. When identification parade is held at an early stage there are less chances of any wrong in identification because memory of witness comparatively fresher at early stage.

Before conducting identification parade statement from witness regarding the description of accused or any special identifying features of accused must be recorded.

That is how a particular witness, after lapse of some time is able to identify the culprit to be explained. Whether light was available at the time of occurrence or how in darkness witness was able to identify the accused are all usual questions to discredit the witness. So earlier statement from the identifying witnesses regarding light and identification marks is to be recorded.

When prosecution rests upon circumstantial evidence that too when dead body is in a decomposed stage or not in a position to identify then the primary duty of the prosecution is to prove the identity of the dead body.

A dead body can be identified from wearings on his-her body such as shoes,rings,watch,jewels,special decorative,religious ornaments,tattoo mark etc. Hence taking photograph of the deceased & publication of same widely in news paper becomes necessary and recovery of material objects from the dead body and from where it was found all very important.        

By conducting superimposition test we can firmly and conclusively establish the identity of dead body.

2005 LW(Crl) 307 Madras HC [R.Maruthamuthu Vs State by Inspector of Police,Perambalur P.S]

IPC-Sec302-circumstantial evidence-test identification parade-accused was arrested on 13.6.99 – requisition for conducting Identification parade given after 10 months after arrest-PW-3 was able to identify only after 1 year and 10 months-No legal significance can be attached to the identification parade-conviction set aside.

Importance of giving Evidence in court

2008(3) MLJ (CRL)1287

Krishnamoorthy & another Vs. State by : The Inspector of Police,        Thanjavur Taluk Police Station

IPC S.302 –Double Murder for gain –Investigating Officer PW 33 admitted that statement of material witnesses reached the court along with the Chargesheet –No reasons have been stated to the belated sending of the statements inspite of specific question put forth by the defence –Conviction set aside appeal allowed.

2005 I LW(Crl) 291 [Babu & another Vs State by Inspector of Police,Secretarit,Chennai.]

IPC S302- We are pained to note that an officer who is now in the rank of an Assistant Commissioner, who had taken the responsibility of conducting investigation in a grave offence like murder, was so lethargic,indifferent and inefficient and was not careful enough to give evidence,to give the details while giving evidence in court, as he did not even mention as we stated earlier that the dead body was sent to post mortem by him with a requisition……………..

       We place our strong displeasure and condemn the attitude of the officer, who had taken his responsibility in such a lighter vain.

Custody

Getting an accused in to police custody is an important process in criminal investigation more particularly in grave case. Custodial interrogation is very much necessary to prove the prosecution case.

Application for police custody is to be made within the first 15 days period of remand, failing which no custody can be ordered and it will not stand legally.
Perfunctory investigation
2008(3) MLJ (CRL)1287

Krishnamoorthy & another Vs. State by : The Inspector of Police,Thanjavur Taluk Police Station

IPC S.302 –Double Murder for gain.

We are conscious of the fact that the deficiency in the investigation, per se, cannot be a ground to discard the prosecution version and to hold that accused are innocent. From the reasons stated above, we find that the perfunctory investigation has been done and many lapses have been committed by the Investigating Agency and P.W.33, the Investigating Officer inspiteof specific questions being asked on such lapses, has failed to offer any explanation.conviction set-aside-ACCUSED ACQUITTED.

2003 SAR (Crl) 122 (Lallu Manjhi Vs State of Jharkand

IPC-Sec 302-Defective investigation-effect-I.O not preparing site plan-blood stained earth not sent for chemical analysis-No efforts to seize weapon of crime-Non-examination of material witnesses-

2003 SAR (Crl) 300 (Suresh Chandhary Vs State of Bihar

IPC-Sec 302-Defective investigation - effect-Non-preparation of spot sketch-Non-recovery of pelts-Non sending of blood stained mattresses and durries for chemical report-No inquest report on dead body-

FIR-Express report sent –delay of 36 hours –in sending to court-conviction set aside.

Conclusion

suggestions are given below.

When a particular officer is investigating a grave case, such officer shall be permitted to give top priority to investigation of that case.

When a case is posted for examination of witnesses the officer who had investigated the case shall be permitted to get on with case, he must be available before commencement of trial. 

Entire prosecution documents shall be furnished to Assistant Public Prosecutors conducting trial before the court of Judicial Magistrate as followed in sessions cases.

Blood stained articles shall have to be seized & has to be sent for chemical analysis report. This will help the prosecution to prove its case scientifically.

Periodical law classes are to be conducted to know about the latest Judgment of Hon’ble APEX court and High court, so that we can get proper guidance.

In every District Police office law journals shall be made available for easy reference.

If any case is rejected and acquittal is recorded on the ground of “DEFECTIVE INVESTIGATION” the officer must be dealt with properly so as to avoid the same in future.

I  FIR

All the coloumn in the FIR shall have to be filled up with due care i.e GD entry particulars, date and time of despatch etc.

copy of FIR has to be furnished to the de -facto complainant and signature has to be obtained.

FIR has to be despatched immediately with out any delay if delay occurs same has to be explained.

Constable who took FIR to court must be a witness to speak about travel of FIR.

See that no correction made in FIR.

II  MAGAZAR AND FORM 91

See that there is no correction.

See that there is no difference with earlier document.

See that there is no delay in despatch to court.

See that if any correction is made same is available in carbon copy and original.

III  ACCIDENT REGISTER

See that there is no contradiction  with other documents especially with FIR.

IV  FINAL REPORT

See that all the documents and witnesses are named in the memo of evidence.

See that there is no delay in despatching the material documents to court.

See that all the documents are sent to the court.
Verify and get legal opinion, whether sanction for prosecution is necessary.

Verify whether time lapsed for filing the final report. 

No doubt scientific assistance are now very much available to the prosecuting agency, day by day necessary enactments are coming and law training to all the investigating officers is the present need. Let prosecution comes with due diligence and true version let it be monitored by special cell, then prosecution will always be successful.

_________________________________________________________________







58             2009 (1) Tamil Nadu Law Notes Journal (Criminal)  30.3.2009              
 2009 (1) Tamil Nadu Law Notes Journal (Criminal) 30.3.2009                 57  

